It is understood that the interim arrangements are an integral part of the whole peace process and that the negotiations on the permanent status will lead to the implementation of Security Council Resolutions 242 and 338.3
Finally subsection (4) provides that
The two parties agree that the outcome of the permanent status negotiations should not be prejudiced or preempted by agreements reached for the interim period.
In the course of its 26-year occupation of the Palestinian territories, successive Israeli governments pursued a deliberate and declared policy of acquiring land for Jewish settlements and carrying out changes in the laws and administration of areas under their control to facilitate the creation of these settlements. Their objective was to achieve de facto annexation to Israel, 4 a policy which continues to be pursued at the time of writing. 5 Although the policy of settling the areas occupied in 1967 began a few months after the occupation, the main legal and administrative changes intended to separate the settlements from the rest of the Palestinian population were carried out in earnest after Israel signed the Camp David agreement in 1978. This agreement constituted the framework that determined the course of subsequent legal developments. In the years that followed their signature, Israel had ample time to reconcile its obligations under the Camp David agreement -as it interpreted it -with an expansionist policy that led it to acquire the majority of the land in occupied territories. These arrangements have become the basis for the transitional five-year period which, according to the DOP, will begin upon Israeli withdrawal from the Gaza Ship and Jericho area (Article V(l)).
Although the DOP itself makes no reference to Camp David, the link between the two was stressed by Prime Minister Yitzhak Rabin in an address to the Knesset The plan to apply self-government to the Palestinians in Judea, Samaria and Gaza -the autonomy of the Camp David Accords -is an interim settlement for a period of five years.6
In this article I want to show, through reference to the DOP, how the main arrangements imposed unilaterally by Israel in the past 26 years relating to land, water and Israeli settlements have been left intact, and how the jurisdiction of the Palestinian Authority has been restricted to exclude Israeli settlements. In the second part of the article I will discuss the question of whether a legal case can be made for action based on the declaration, and in pursuance of its stated objectives, to reverse these arrangements and challenge the Israeli control of the land and the continued existence of the settlements.
L How Israeli Settlements have been Left Untouched by the DOP
It is quite obvious that the Israeli side went to great lengths to defeat any of the attempts by the Palestinians to introduce articles which could later be interpreted as enabling the Palestinian Self-Government Authority to extend its jurisdiction to Israeli settlements. Although there is no statement in the DOP itself excluding the settlements from the jurisdiction of the Palestinian Council, their exclusion results from Agreed Minutes attached to the Declaration. Thus, Article IV, which discusses jurisdiction of the Palestinian authority, states that: Jurisdiction of the Council will cover West Bank and Gaza territory, except for issues that will be negotiated in the permanent status negotiations. These are defined in Article V(3) as inHmting settlements.
Article IV continues with a statement which was the subject of lengthy negotiations in the period preceding the direct Israeli Government/PLO negotiations. It provides that 'the two sides view the West Bank and the Gaza Strip as a single territorial unit, whose integrity will be preserved during the interim period'. Should the Palestinians interpret this as granting the SelfGovemment Authority jurisdiction over the settlements, section B of the Agreed Minutes indicates It is understood that: 1. Jurisdiction of the Council will cover West Bank and Gaza Strip territory, except for issues that will be negotiated in the permanent status negotiations: Jerusalem settlements, military locations and Israelis.
Not only are the settlements explicitly excluded from the general jurisdiction of the Palestinian Authority, any exercise by the Palestinian Self-Government Authority in the specific spheres which shall be transferred to it will not empower the Palestinian Council to exercise these over the settlements or their Israeli inhabitants. Section B.2 of the Agreed Minutes makes it clear that 'the Council's jurisdiction will apply with regard to the agreed powers, responsibilities, spheres and authorities transferred to it'. Any transfer of authority will therefore be carefully tailored to exclude settlements, and no transfer could possibly be open-ended or territorial, extending to all the inhabitants of the territory of the West Bank and Gaza regardless of the nationality of the inhabitants residing in it Moreover, the DOP strictly defines the powers to be transferred to the Palestinian Council.. Residual powers shall remain within the jurisdiction of the Israeli Government Thus, although Article VU(5) provides that After the inauguration of the Council, the Civil Administration will be dissolved and the Israeli military government will be withdrawn.
The Agreed Minutes regarding this Article specify that:
The withdrawal of the military government will not prevent Israel from exercising the powers and responsibilities not transferred to the Council.
The consequences of this Article are detrimental. Until the signing of the DOP, all the areas in which the settlements were established (with the exception of East Jerusalem) were outside the jurisdiction of Israel. Despite the arrangements that led to their de facto inclusion within Israel it was never admitted that a dejure annexation had taken place. Now, however, it is agreed that the Government of Israel will exercise direct jurisdiction over these areas. This will be tantamount to annexation. It must be pointed out here that this contradicts Article V(4) that the 'outcome of the permanent status negotiations should not be ... preempted by agreements reached for the interim period'. The Agreed Minutes seem to do exactly this. By giving the Israeli Government direct jurisdiction over the settlements established in occupied territories, albeit in limited spheres, the outcome of the permanent status negotiations is preempted.
Finally, in the Agreed Minutes to Annex II it is stated that:
It is understood that subsequent to the Israeli withdrawal, Israel will continue to be responsible for external security, and for internal security and public order of settlements and Israelis. Israeli military forces and civilians may continue to use roads freely within the Gaza Strip and the Jericho area.
IL Land and Water Rights under the Interim Arrangements
In the preamble of the DOP the Israeli Government and the PLO agreed on several objectives. These are: to recognize their mutual legitimate and political rights; to strive to live in peaceful coexistence and mutual dignity and security and to achieve a just, lasting and comprehensive peace settlement and historic reconciliation. To achieve these objectives, the two sides agreed on a series of steps enumerated in the Declaration. Their direct aim, specified in Article L is to establish 'for a transitional period not exceeding five years', the Palestinian Interim Self-Govemment Authority. The indirect aim, which is enunciated in the same Article, is to ensure that this transitional period is to lead 'to a permanent settlement based on Security Council Resolutions 242 and 388'.
It is true that Israel has its own interpretation of Resolution 242, 7 but the principle on which the resolution is based, and which is confirmed in its preamble, is 'the inadmissibility of the acquisition of territory by war'. Most countries in the world consider the areas which Israel gained in 1967 -including East Jerusalem which was unilaterally annexed -as territories acquired by war. In affirming that the transitional period is to lead to a permanent settlement based on Resolutions 242 and 338, Article I states that:
It is understood that the interim arrangements are an integral part of the whole peace process.
The question that must be asked here is how the DOP (which effectively confirms Israeli gains by keeping them intact could lead to a permanent settlement based on a resolution that prohibits the acquisition of territory by war? In these conditions, how could it bring about a just and lasting peace, recognizing the Palestinians' legitimate political rights as stated in the DOP? I have shown above how Israeli settlements as well as Israeli citizens are excluded from the jurisdiction of the Palestinian Council. What is conspicuous is the lack of a definition of settlements anywhere in the DOP. What then is meant by the term 'settlements' which appears many times in the Declaration? Are they just those areas which are actually inhabited by Israeli Jews, or do settlements also include the entire web of legal and administrative arrangements that has been woven over the past quarter century to achieve, through quasi-legal manoeuvres, the annexation in all but name of the occupied territories to Israel, excluding those areas inhabited by Palestinians? 8 What is clear, as I have already described above, is that except for those authorities which are transferred to the Palestinian Council, all residual powers remain with Israel. Therefore, it will not be within the power of ..the Palestinian Council to reverse any of these legal arrangements which enabled the settlements to come into existence in the first place, or which now sustain them within the areas which have been reserved to them. This includes the changes in the local law which led to the change in the designation of the land on which the settlements were built and the statutory land use plans which marked out the majority of the land in the occupied territories for the present and future use of the settlements. The Council will be empowered to legislate, in accordance with the Interim Agreement, within all authorities transferred to it.
However, this Article should be read in conjunction with Articles VI(2) and the Agreed Minutes relating to it which have already been referred to above. It is clear from these that the Palestinian Council will not be able to introduce any legislation that can alter the rights acquired by the Israeli settlers, thanks to the legal changes introduced by Israel in the course of the last 26 years. It also means that it cannot alter the land use schemes which are already in force since these are statutory and would require an authority with the requisite power to make these changes. The military orders through which Israel had initially introduced these changes_as.well as the laws 'presently in force in remaining spheres', are subject to review by both parties. As a result of these exclusions and limitations, the Palestinians will be virtually confined to the geographic areas they now inhabit and will be able to achieve only very limited expansion beyond them during the five-year period of the interim phase.' Similarly, their use of water is also circumscribed since this vital natural resource will continue to be under the exclusive control of the Israel National Water Company Mekarot, as it has been since 1982.10 The only reference to land and water comes in Article VH(4), in the DOP, where it is mentioned that the Council will establish a Palestinian Land Authority and a Palestinian Water Administration Authority. However, in view of the limitations regarding legislative powers, the land and water authorities can only administer the land and water which under existing arrangements have been reserved for Palestinian use. All the rest shall remain for the exclusive benefit of the Israeli settlers.
Before examining how the terms of the DOP could be used to enable it to achieve the objectives it strives to realize, it may be useful to explore how a 6 per cent minority of Israelis have come to enjoy over 60 per cent of the land. 13 This meant that in addition to the privileges granted these settlers by successive Israeli Governments to encourage Israelis to settle in the occupied areas, 16 they also came to enjoy the privileges provided by the local law to local residents. The judgment also meant mat Israeli citizens could avoid the limitations which Jordanian law imposed on non-locals. Further, Israeli planning law became part of the law of die occupied territories, and it provides that land-use plans be for the benefit of the local population. Thus, when Palestinians opposed a regional plan that led to the expropriation of thousands of hectares of land in order to build roads connecting settlement to Israel, while avoiding Palestinian towns and villages, die planning committee responded that die plan was for die benefit of die local population by whom diey meant die Israeli settlers. Moreover, civil administration was largely in the hands of Israeli settlers, whose interests were opposed to those of die Palestinian majority. As a result, while changes in the law enabled the settlements to be established and achieve phenomenally speedy growth, the Palestinian communities were subjected to restrictive applications of the law that made any growth dependent on a range of permits that were difficult if not impossible to obtain.
The Palestinian side did its best at the time to oppose these distortions, but its legal challenge was confined to the system itself. These attempts were doomed. The question now is whether the Palestinians will get the opportunity to redress these difficulties at any stage in the political process which began in October 1991 with die Madrid Peace Conference. If this can only be done at die final stage of the negotiations, die consequences of these distortions will have gone so far that the objective of achieving a just and lasting peace settlement may prove unattainable. 
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Many of the rich members of the UN are now committed to extending economic assistance to the Palestinian people to support the peace settlement. The fundamental question, however, is whether the DOP and the interim agreements that will be negotiated under it, will enable the Palestinian people to exercise their inalienable right to self-determination. This will depend on whether the Palestinian Council will be an effective government or a mere replacement of the Israeli Civilian Administration exercising limited power and jurisdiction. This in turn will depend both on the source of the Council's authority and its scope. The answers to these questions will have a bearing on the applicability of the Fourth Geneva Convention 22 to the occupied territories and consequently the legal status of these territories. Perhaps the international community should focus its efforts in the first place on ensuring the continued applicability of the Fourth Convention until a legal and viable constitutional transformation becomes possible.
The international community can also assist in encouraging legal processes that allow the questions of land ownership and zoning in the occupied territories to be opened up once again, with the hope that a more equitable division of the land will prevail On 19 December 1968, military order 291 suspended the land registration process that had been going on since 1928. Shortly thereafter, the military authorities began issuing unilateral orders declaring private Palestinian lands to be 'public' lands. These were then administered by the Israeli Land Authority and granted to settlers. Because of the limited legislative power allowed to the Palestinian Council under the DOP and the exclusion of jurisdiction over any matter that affects settlements or Israelis, die future Palestinian Council will not be able to cancel military order 291 and resume the land registration process in the territory under Israeli control. The international community could play a role in this vital and fundamental area. Perhaps a legal mechanism can be found where nominated experts from outside the area could arbitrate the question of legal ownership and consider whose claims to the land under the law as it existed at the beginning of the occupation is the better claim.
Similarly the present zoning schemes could be subject to international scrutiny and a process could be found whereby the real needs of the different communities could be assessed. The Scottish planner, Anthony Coon, who studied the land planning in the West Bank concluded that it constituted 'discrimination on a grand scale'. He called the Israeli military government's achievement one 'which makes the efforts of die planning system in the erstwhile "white" area of South Africa seem half-hearted'.
23 Such a demonstratively unequal division of the land between the minority of the settlers and the majority of Palestinians cannot possibly foster the conditions during the five-year interim period that will ensure that the two sides live in peaceful coexistence and mutual dignity. But the possibilities for intervention by third parties are not limited to such forms of direct intervention. Israel is in the process of negotiating many agreements with the European Community which are vital to its economy. This gives the power to the Community to insist on conditionality and linkage to Israel's human rights record, including its policies regarding Palestinian lands and the settlements.
Likewise much can be done by insisting on certain formalities. Thus the economy of the Jewish settlements in the Jordan valley is based on agriculture. They market their products through the Israeli Marketing Board to Europe and other parts of the world. The certificate of origin of these products shows Israel as the producer when in point of fact they are produced outside the territory of the Israeli state. This constitutes a fraud for which Israel could be censured. Restricting the importation of agricultural products produced outside Israel and marketed as Israeli products could have serious adverse effects on the viability of these settlements. Other settlements market industrial products which they sell as Israeli products. Challenging their certificate of origin could also be a way to deny them the privileges allowed to Israeli products under many of the agreements between Israel, die EC and the US.
One of the factors that encouraged Israel to move towards a negotiated settlement on the West Bank and Gaza was die bad name it was acquiring through the reports that were being issued accusing the Israeli administration of gross violations of the human rights of the Palestinians. Human rights monitoring should continue, and should include the violations to the right to property evidenced by the exclusion of the Palestinians from inhabiting over 60 per cent of their territory, and the denial of the right to fair access to their water resources.
IV. Conclusion
The coming together of the two sides in one of the modern world's most complicated and violent conflicts was hailed as a major achievement. It has given many people hope that this process could ultimately bring about the peaceful resolution of this conflict The general focus has shifted to providing assistance for the economic development and reconstruction of the ravished Palestinian community. However, little attention was given to the inequitable terms under which the Palestinian community has been forced to live. This omission might put at risk the viability of the whole process. In a not so distant past, Europe has known examples of negotiated settlements that were tantamount to surrender, as the weaker side had little choice but to accept terms dictated to them. This gave rise to unprecedented violence, and ultimately to fascism. In signing the DOP both Israel and the PLO were motivated by a common fear, generated by the rise of extremism and fundamentalism in the region. But it must not be forgotten that fundamentalism develops in nations that feel the depth of historical injustice done to them only because of their weakness. In such a situation purism and narrow determinism appear the only way to win back usurped rights. To avoid this and ensure that the agreed political process envisioned in the DOP is viable, a way must be found to remove the legal distortions and inequities committed by Israel during its occupation of Palestinian territory.
